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Deai- M s  Doi.tch. 

WorltlCom, Inc (d/b/a MCI), through counsel, would like to respond to a recent flurry of 
~ ’ ~ p m ~ e  SubilJiSSiOnS by several of thc Bell Operating Companies (“BOCs”) urging the 
Conimissioii to adopt the radical changes proposed in its Broadband Framework NPRM. What 
those cwpurrt’ submissions show is that even at this late date the incumbents can provide neither 
ciiipirical evidencc nor lcgal or policy ~ustification for deregulating the nation’s bottleneck 
tclcphone loop facilities as proposed i n  this NPRM. Therefore, for the reasons we have stated 
consistcntly throughout this proceeding, the Commission’s proposed actions are not legally 
sustainable and, if adopted, woold greatly disserve the public interest 

The recent BOC filings are notable both for the claims they make but fail to substantiate, 
mid for the claims and record evidence they ignorc. As to the latter, there are four critical related 
points that Iiave been made ircpeatedly by MCT and others in this proceeding that the BOCs 
neither can nor do dispute- 

F m t ,  this proceeding applies wcll beyond the category of services typically dcscnbed 
under thc rubric o1“’broadhand ” I n  fact, the Commiss~on does not purport to define, delineate, 
reline, or limit the term %roadhand ” ‘The statutory definitions the Commission proposes to 
construe do not describe broadband services at all Instead, the Commission proposes radically 
to constrict the scope of the generic tcrin “telecommuiiications services ” By d i n g  that any 
time il telecommunications scmice is bundled with an information service, the resulting service I S  

an inlormatioii service. aiid the iinderlying transmission facility (no matter what i t  IS) I S  no longer 
stih1ecl to any regulation, the Commission proposes to cons ip  to the dustbin over a century of 
common carrier rcgtilatioii As “e have stressed repeatedly, every single service offered by the 
incumbents, or any carrier, easily caii he combined with a11 information service, such as 
vciicemail, and by that stratagem ccase to he a “telccominunications service ” Nor would a rule 
limiting the ruling to facilities that can be used to carry “broadband” be meaningful. Virtually 
cbcry loop it1 the Bclls’ networks is capable of carrying traffic at broadband speeds In all of 
their e x  prrrte filings, the Bells never dispute the breathtaking scope of the deregulatory reg~me 
[hey are promoting. 

SPC.OM/. b y  proposiilg broadly to dcrcgiilate scrvices without regard to the characteristics 
of the f ~ ~ l i l r e . v  over which thosc services arc provided, the NPRM erfectivcly deregulates the 
last-mile bottleneck withoiit cveii considering the policy arguments that led the Commission to 
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subject thesc facilities to regulation iii the first place. As the BOCs’ own dubious figures show, 
inosl homes can rcceivc broadband communications services elther over their phone llnes or 
Ihcir cahle lines, but not both, while only a minorily orlioines have a choice of two. Almost no 
Iiomcs have a third clioicc 
ILEC last inilc facilitics MCI and others have submittcd substantial econonix cvideiice that 
carriers Ihat control monopoly or duopoly bottleneck facilities have both the power and the 
~nceiitive to cxeri inarkct powcr over downstrcam markets that rely on the bottleneck(s). And we 
liave descrihed in detail the iuaiiy ways the BOCs will exercise that market power to the 
detriment ofconsumcrs iI‘Ihe Broadband Framework NPRM’s tentative conclusions are adopted. 
The BOCs do not deny thc inonopoly/duopoly characteristics of their loop facilities, and make 
no effort to address the large body of econoinic literalure that uniformly concludes that it would 
he folly to dcrcgulate such bottleneck Facilities. 

And businesses overwhelmingly rcmain dependent upon bottleneck 

Thzn/, about thc only more or less settled feature of the Commission’s proposed Title I 
jurisdiction over tclcphone services bundled with information scrvices is that i t  allows the FCC 
broadly to preempt common carrier-typc regulation by the states. Thus the Broadband 
F v a ~ w ~ v u ~ k  proposes not only ii stcallh deregulation of potentially all phone service, but also a 
stcalth powcr grab by the FCC ;it the expense of the states On this matter as well the BOCs are 
silciit As to the C‘oiiimission’s permissive “ancillary” authority under Title I to adopt a “Title 11- 
lite” regime, MCI already has outlincd some ofthe more obvious legal and policy infirmities 
with sticli a proposal 

Fourfh. bccause so much of the regulatory stnicturc of telephone service is triggered hy 
its coiniiion carrier characteristics, this proposcd deresulation will have extraordinary collateral 
national consequences that the BOCs continue to ignore. That is why  the FBI, the GSA, the 
Deparlmciit oE.luslicc, and the Sccretary o f  Defense cach have expressed such grave concerns 
about tlic truly frightening scopc of this proposed “Framework ” 

Because they have no cogent responses to thcse fundamental points, the BOCs have 
chosen to ignore any countervailing record evidence in this proceeding If the Coinmission sceks 
LO have its incw rules tipheld i n  fcderal appellatc court, however, that strategy IS not available to 
I t  

Nor can thc Commissioii rcly oil the recent BOC submissions, which amount to little 
more than sound bites Their rccciit e.xpciYk’.y make the following points: 

Fjrsr, the BOCs argue that the Computer hnyiruy rules were adopted for a narrowband 
world. and that the distinction hetheen “basic” and “enhanced” services is now technologically 

Er Pm~re letlcr from Mark Schncider to Marlcne Dortch iii CC Docket No 02-33, January 7. 1 
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obsolctc.’ But  the ( b n p & r h y u q  rules always have applied to services offered at 
“broadhand” speeds .- indeed the F r m e  Relay Ovdev the BOCs particularly target applled the 
~ ~ ~ / ~ u t t , / , ~ ~ i ~ / ~ ~ / r ~  rules specifically to a broadband sewicc And while they claim it  is no longer 
possible to separate transmission scrviccs from enhanced services, and that the current rules 
iinpede the dcvclopment ofserviccs and technologies that inseparably provide both transmission 
and application ( e g ,  Vel-i~on 7), the BOCs provide no support for this untrue assertion. The 
ROC,’ rlssertioiis to the contrary notwithstanding, the “very concept of protocol processing and 
interaction uitli storcd information,” Verimn 6, was the very subject o f  the Computer Inquiry 
rules 

Indccd, in making this obsolescence point, the BOCs expartes quickly lapse into 
incoher-ence Thus Verizon asserts that “Broadband features are not discrete elements” but 
“clifferciit treatment oplions from an application scrvcr .’ Verizon 9. Rut Verizon does not 
c ~ p l ~ i n  what i t  means by “broadband fcatures” or “narrowband features,” or how the latter but 
not the Ihrmcr are provided by “discrete elements.” Nor does Verizon explain why an 
application scrver is not a “discretc element ’’ And, finally, no explanation is offered as to why 
the “discretc” naturc of the equipment that provides information services has any relevance in 
any  cvent The pertinent qtiestioii in this regard IS whether the underlying common camage 
transmission facilities that the Compzrier I i iyuz/y rules recognize and make available are 
“discrctc” liom the information serviccs which are carried by the transmission facilities. As to 
that, if anything, Internet-based applications are inore separate and separable from the lines over 
which thcy are carried than “old” information services. 

All that aside, Vcrizon gocs on to insist that the FCC’s failure to acknowledge the way 
thcsc ‘-broadband Itaturcs” operate is said to rcsult in “loss of integration efficiencies.” Id 11 
This i n  turn is claimed to lead to service offcrings that are “complex and confusing to the 
c u ~ t o n i ~ r ”  bccause Verizon m u s t  adopt a “layei-ed approach,” leading to “second guessing” and 
“uncertainties and delays ” /d 12 Worse still, Verizon Insists, this situation leads to “finger 
pointing.” and “complex coordination of 3rd party inputs,” and so still more “customer 
frustration ~ confii.;ion.” 

A s  best we can make out, all Verizon means to say is that customers prefer the simplicity 
0 1 ‘ 2 1  vertically integrated monopoly service over the “confusion” occasioned by choice This is 
not ;in ai-guinent about broadband at all, and i t  is ccrtainly not anew argument. The Incumbent 
phoiic cornpanics havc been trotting out this same horror story about p~-o-competitrve regulation 
for ovcr a century Indeed, Verizon’s last words on this point evoke fragments of their advocacy 
over their entire iiioiiopoly history (though Verizon cvidently lacks the stomach any longer to put 
i t s  detcnse of monopoly into complete sentences): “lnteroperability/Complex processing 
ecl~iipiiicnt/l~iiiger poinlin~/Adtlitional costs to disaggregated technology.” Verizon 12 If this I S  

’ S(Y,. P g , Verizon May 20, 2003, Ex Parte lettcr (“VeriLon ”) at 2 
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the best lhc ROCs can do when asked to show why their local bottleneck facilities and services 
should bc deregulated, the Commission ought to think twice before embracing their agenda. 

Nc~xt, the incumbents argue that the Cornpuler Inquyv rules “result in lost business 
But here again, lack of specificity cloaks the truth. despite MCl’s repeated opportunities 

rcqucst for examples, the BOCs adamantly refuse to identify who/ opportunities they have lost, 
or even onc instance of how tariffing “limits [their] ability to tailor offerings and business deals 
to nicct ctistnmcrs’ specific nceds ’’ Qwest I7 

F//I(IML’, thc BOCs argue that (he relevant broadband r e d  markets are competitive, 
proving that the “ILECs do not control bottleneck facilities ” Vcrizon 3 .  This is deeply cynical 
advocacy As the Bells well know, virtually all of thc rctail compctition referenced in their ex 
 pork^ relies tipon BOC last mile facilities ~ the very facilities that they seek to free from carrier 
regulation To the extent that there is any retail competition utilizing local telephone facilities, i t  

is only hcrause of the common carrier regulation of those last mile facilities. Radical 
dcrcgtilation inevitably will become the death knell to that competition. Thus, SBC trumpets that 
“Incumbent lXCs Dominate” Intcrstatc AI‘M and Frame markets, but acknowledges only in 
passing that lXCs “may use ILEC Special Access circuit” to reach the end users.4 There is no 
“may” about i t ’  The overwhelming ma.jority o f  commercial office buildings - where frame relay 
and ATM customcrs are located - arc served exclusively by BOC local fiber.’ 

‘fhc Bell’s data I S  mislcading in another way as wcll Ignoring FCC preccdent, Qwest 
complains of its sinall share of a hypothetical “national” market for local frame relay and ATM 
SciYices By definition, however, the rclcvant geographic market for local services 1s the local 
niarkct. Qwest 15- I6 As the FCC has recognized. SBC’s local frame relay services are not 
mhstitutes for Qwest’s local frame relay service, because those carriers do not offer such service 
i n  Qwest’s rcgion If Qwcst had calcclated shares for the relevaut local geographic markets, i t  
would havc rcvealed that cach BOC has wcll over 90% share of both local frame and local ATM 
services in lhe markets i t  serves. h 

1 

1 
Qucsr May 23, 2003, E,x Pw lc  Letter (“Qwest”) at 17 
SRC May 20, 2003, Ex Purle Letter (”SHC”) at 14 
’ Sc~i, Dcclaratlon of Peler Reynolds on behalf of WorldCom filed in CC Docket No. 01-338 
( f i lc t l  uiiclcr protective order, April 4,2002) at 
Docket No 01-338 at 77 n.233 (coinpetitive choiccs in less than 10% of locations) 

advocated, the i-esult would still show that cach BOC has an overwhelming market share. 
c’x. SBC Reply Commcnts, CC Dkt No 01 -337, at 18-19 (Apr 22, 2002) (asking the 
C‘oinniission to treat cach incumbent LEC’s in-rcgion servicc area as a discrete geographic 
market) 

5 ,  9; WorldCom Reply Comments in cc 
Even if market share werc calculated for each BOCs’ in-region service area, as SBC has (I 

See. 
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The slatistics Qwest provides to support its claiin that i t  is not dominant in the provision 
of broadband services to the mass market arc similarly misleading and meaningless. Qwest 12 
Althoush market share IS one of the key elements of a dominance analysis, Qwest does not 
providc any data regarding I ~ S  market share for niass market broadband services Instead, Qwest 
providcs penetration rates for cahle and DSL, without any accompanying explanation ofhow or 
why a low penetration rate supports a finding o f  non-dominance 

For tliese reasons, and Tor tlie many more provided by virtually every non-BOC 
participant i n  tlns proceeding, the Commissioii should abandon this radical rulemaking, and most 
certainly shoiild not adopt the tenlatlve eonc lu~ ion~  proposed in the NPRM 

Sinccrcly, 

Y\nJ rJJ 
Mark D Schneider 
Counsel for WorldCom, Tnc 
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